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Service Leve! Agresinoent

/
ITEM NO | DETAILS REQUIRED DETAILS CONSTRUCT
1 Projact Name Construction of KwaFish Access Road- Ward 02
The Contractor /Contractor Lemalwa Trading JV Kusachuma Construction
Contract Number o 3/ 767 5 6 73
4 Contraclor's Active 43 Old Main Road Office nof, Fleld Centre Kloof, 3610
Postal Address
: [01/
Commencement Date / 7{ &) ; ?—02'?-'
16 / 09 / L0221
7
Termination Date
6 .1 Confractar's Active Fax No. 031 764 1323
.2 Telaphone Numbers 031 7676 673
.3 Contractar's E-mall Address admin@lemalwa.co.za
|
7 Contract Amount R 4911 345,85
8 Annexures (a) Tender Documant.
(b) Appolntment Letter.
(c) Acceaptance Letter,
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Approval

(By signing below, alf Approvers agrea to afl terms and conditions oullined in thls Agreement.) Please not
however that the documant to be slgned will read along togethar with the document that will be marked
“Annexure A" - Tender Document {the document marked Annexure A “shall there in have all the obligations,
schadules and other documents that |s refevant for the contractor to render service successfully,

In case where the signed documents contradict any of the tarms to this agreement the proposal document shall
then be used as a guiding document {o this agreement,

Name Role
Lemalwa Trading JV Kusachurna Construction Confractor
UMZIMKHULU LOCAL MUNICIPALITY Client

Agreement Overview

This Agreament represants a Service Level Agreement ("SLA” or “Agreement") batween Lemalwa Trading JV
Kusachuma Construction herein representad by Mr Ndumiso Ntinga in his capacity as the Director of the
company. and UMzimkhulu Local Municipality represented by Mr. Z8 Sikhosana in his capacity as the municipak
Manager.

This Agresment remains valid until superseded by a revised agreement mutually endorsed by the stakeholders,
"This Agreement outlines the parameters of Construction of KwaFlsh Access Road- Ward 02. The Contractor
responded to the advert / Invitatlon to a tender no ULM-INFR029/21 for the Construction of KwaFish Access
Road- Werd 02,

L.emalwa Trading JV Kusachuma Construction responded on the advert and as a result thereon Lemalwa Trading
JV Kusachuma Construction was then appointed by the munlcipality as a contractor for the Construction of
KwaFish Access Road- Ward 02 at a tendered amount mentioned in the contract sum column,

Wherefore thus uMzimkhulu Munlcipallty appointed Lemalwa Trading JV Kusachuma Construction as the

contractor for Construction of KwaFish Access Road- Ward 02 and the duration of the contract shall be j_
Months starting from the_ 3.1 /O ?/2022 and ending on the 30 Z' 09/ 2022
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1. Goals & Ghjectives

The purpose of this Agreement Is for the Construction of KwaFlsh Access Road- Ward 02

All the objactives are tlearly defined in the achedule marked "Annexure A" (Terma of Reference)} whereln the
contractor will construct the Construction of KwaFish Access Road- Ward 02 as it is stated in terms of the tender
document,

The municlpality shall advise the Contractor in writing whenever there |s change that is to be added or to be
taken out of this agreament.

it is therefore agread between the partles that all product offered Items shall comply with the latest relevant code
of South African Nattonal, Provinclal Regulations and Legislations.

2. Stakeholders

The following Contractor, Lemalwa Trading JV Kusachuma Construction and Customer{s)/ Cliant Umzimkhulu
Local Munlcipality wil be used as the basls of the Agreemant and represent the pimary stakeholders associated
with this SLA.

Contractor (s): l.emalwa Trading JV Kusachuma Censtruction

Having its head office at: 13 Old Main Road Offlce ho1, Field Centre Kloof, 3610

Telaphone 031 767 5673/ 081 737 5429

Fax number N/A

Customer{s): UMzimkhulu Locel Munlcipality ("Client")
Having its office at 169 Main Street, Private Bag 53, UMzimkhulu, 3207
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3. Periodic Review

This Agresment is valld from the Effective Date outlined hereln and |s valld until further notlce (This agreement Is
valid from the effactive dale till the time when the intended objectives are met / or This Agreement should be
raviawad any time whiist the contractor Is sfill rendering the services to the client; however, In lleu of a review
during any period specified, the current Agresmeant will remaln In effect.

The and user department manager {("Document Owner"} ls responsible for fecliitating regular reviews of this
document. Contents of this documant may be amendad as required, provision of mutual agreement is obtained
from the primary stakeholders and communicated to all affected parties.

The Document Owner will incorporate ail subsaquant revisions and obtain mutual agresments / approvals as
requlired.

The contractor must report and submit monthly progress report covering all aspacts of the profect In detail to the
end user department managar.

The report must be submitted to the manager not later than & days before the end of each month,

All the pro forma that may be given to ths contractor must be used as the basis of submitling these reports.

4, Definitions
The following terms shall be interpreted as indicated:

o "Acceptable bid" means any bld, which, in all respects, complles with
the specifications and conditions of the bid as set out in the bld
document.

»  "Bld" means a written offer in a prescribed or stipulated form In
response to an Invitation by an organ of State for the construction of
goods, works or services,

» "Black enterprise’ means an enterprise that la 50, 1% owned by
biack persons and whara there i1s substantlal managemsent control.
Ownership refars to economic intereat while management refers to
tha membarship of eny board or similar goveming body of the
anterprise.
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* “Black empowered enterprise” means an enterprise that s al least
26,1% owned by black persons and where there Is substantial
management control, Ownarship refers to economic interests.
Management rafars to execuliva directors, This Is whether the black
enterprise has control or not.

+ "Black peopls® includas ali African, Coloured or indian persons who
are Sauth African citizens by birth or by descent or who were
naturaiized prior to the commeancement of the constitution In 1983, In
addition, the term also includes black people who became South
African citizens aftar tha constitution's commencement but who
would have been able {0 be naturalized prior to this, wera it not for
the Apartheld laws which prohibited naturalization of certaln persons.
This means that an African, Coloured or Indian person who was not
a South African citizen before the commencement of the constitution
In 1993 but who would have baen entitled to apply to be naturaiized
prior to 1993, will slso be consldered a black person and therefore a
beneficlary of BEE.

¢ “Black woman-ownad enterprise” means an enterprise with at least
25, % representation of black women within the black equity and
managemsent portion.

¢  “Closing time" means the date and hour specified In the bidding
documents for the recelpt of blds,

» “Comparative price” means the price after the factors of a non-firm
price and all unconditional discounts that can be ulllized have baen
taken into consideration.

s "Communlty or broad-based enterprise” means an enterprise that
has an empowerment sharsholder who represents a broad base of
membere such as a local community or whare the benefits support a
target group, for axample black women, peaple fiving with
disabllitles, the youth, and workers. Shares are held via diract equity,
non-profit organizations, end trusts,

Bl|Page
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Benefils from the shareholding should in a measurable sense be directed towards the

upiifting of the community through Job creation, weifare, skills development,

antreprensurship, and human rights. At the same time, directors and managemant of

groups should significantly comprise black persons.

These arrangements are appropriate In situatlons where the activilles or operations of
an enterprise or Industry directly Impact an & community or are in a community or may

benefit &8 community. Notable examples are large Industrial projects, mining, and
tourism. Qther instances, which do asslst in broadening the shareholder base, are
employas share ownarship schemes; these are a viable empowerment shareholder
option. in this and other circumstances, these arrangements should not defract from
the ability of the shareholder to exercise significant influence or control over the
operatlons of the business.

» "Consorium or Joint venture” means an assoctation of persons for
the purpose of combining their expertige, property, capital, efforts,
skllls, and knowledge In an activity for the execulfon of a contract.

e “Contract” means the wrltien agreement enteraed batween the
purchaser and the suppller, this shall also mean (Contractor and
Customer), as recorded in the contract form signad by the partles,

[nciuding el aftachments and appendicas thereto and all documents

incorporated by reference therein.

« “Contract price” means the price payable to the supplier under the
contract for the full and proper performance of his contractual
obiigations,

¢« *Controi” means the possession and exercise of legal authority and

power to manage the assels, goodwill and dally operations of a
business and the active end continuous exercise of appropriate
managerial authority and power in determlning the policies and
directing the operations of the business,

« “Co-operative or collective enterprise” Is an autonomous assoclation

o1 R
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of persons who valuntarily join to meet thelr aconomic, soclal and
cultural needs and asplrations through the formation of a Jointly
owned enterprise and democratically controlled enterprise,

“Corrupt praclice” means the offering, giving, recelving, or soliciting
of anything of valug o Influsnce the action of a public officlal In the
procuremand process or In contract execution.

*Countervailing duties” are Imposed in cases whare an enterprise
abroad is subs!dized by its government and encouraged to market iis
products Internationally.

“Country of origin® means the ptace where the goads were mined,
grown, or produced or from which the services are supplied. Goods
are produced when, through manufacturing, processing, or
substantial and major assembly of componants, a commerolally
racognized new product resulis that is substantially different in basic
characteristics or In purpose or ulility from Its components,

“Day” means calendar day.

“Delivery” means delivery In compliance with tha condittons of the
contract or order.

“Delivery ex stock” means Immediate delivery directly from slock on
hand.

"Delivery into conslgness store or to his slie” means delivered and
unloaded In tha epecified store or depot or on the specified site in
compiianca with the conditions of the contract or order, the supplier
bearing all tisks and charges involvad until the supplies are so
delivered and a valld receipt is obtainad.

"Disabllity” means, in respect of a pergon, a permansnt impalirment
of a physical, intellectual, or sansory funclion, which results In
restricted, or lack of, abllity to perform an activily in the manner, or

o QA
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within the range, consldered normail for & human being.

*Dumplng® occurs when a private enterprise abroad markets its
goods on own Inltfative in the RSA at lower prices than that of the
country of origin and which hava the potentlal to harm the Jocal
Industries In the RSA.

“Equity Qwnershlp” means the percentage ownershlp end contraj,
axarcised by Indlviduals within an enterprise,

* Force majeure” means an svent beyond the control of the suppller
and not involving the supplier's fault or negligence and not
foresesabla, Such evenls may include, but 1s not restricted to, acta of
the purchaser In its soveralgn capacity, wars or ravolutions, fires,
floods, epidemics, quarantine restrictions and frelght embargoes.

“Fraudulent practice” means a misreprasentation of facts in order to
influsnce a procurement process or the execution of a contract fo the
detriment of any bidder end Includes collusive practice among
bldders {prior to or after bld submission) deslgned to eastablish bid
prices at artificlal non-competitive levels and to deprive the bldder of
tha benefits of free and open compatition,

*GCC" means the General Conditlons of Contract,

*Goods” means all the equipment, machlnery, and/or other materials
that the supplier is required to supply to the purchaser under the
contract.

“Historically Disadvantaged Individual (HDI)" means a South African
citizen -

whao, dua to the Apartheid policy that had baen In place, had no
franchise In natlona! elections prlor to the Infroduction of tha
Constitution of the Republlc of South Africa, 1983 (Act 110 of 1883)
or the Canstlitution of the Republic of South Africa, 1993, {Act 200 of

A
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19493) (‘the interim Constitution); andfor
o who is a female; endfor
¢ who has a disabllity:

Provide that a person who obtained South African cltlzenshlp on or after the coming to
affect of the interim Constitution, Is deemed not to be a HDI,

»  Imported content” means that portion of the bidding price
representad by the cost of components, parts or materials which
have been or are stifl to be imported (whether by the supplier or his
subgontractors) and which costs are inclusive of the costs abroad,
plus freight and other direct Importation costs such as landing costs,
dock dues, import duty, sales duty or other simitar tax or duty at tha
South African place of antry as well as transportation and handling
charges to the factory In the Republic where the supplles coverad by
the bid will be manufactured,

« *Local content’ means that portion of the bldding price which is not
included in the imported content construct that local manufacture
does take place.

v "Management® means an activily inclusive of controt and performed
dally, by any person who Is a principal executive officer of the
company, by whatever name that person may be designated, and
whether that parson is & dirsctor,

¢ *Manufacture” means the production of products In a factory using
{abour, materials, components, and machlnary and Includes other

related value-adding activities.

« 'Order” means an officlal written order lssued for the supply of goods
or works or the rendering of a service,

« *Owned" means having ail the customary elements of ownershlp,

gifPage
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Including the right of decision-making, and sharing all the risks and
profils commansurate with the degree of ownarship Interests as
demonstrated by an sxamination of the substance, rather than the
form of ownarship arrangaments.

¢ “Parllament’ means Parllament of the Republic of South Africa as set
out In Chapter Four of the Conatitution,

* ‘"Person” includes refarence to a juristic person,

"Project site” where applicable, means the place indicated in bidding documents,

e “Purchaser” means the organization purchasing the goods.

»  “Rand value® means the total estimated value of a contract In Rand denomination
that Is calculated at the time of the bid invitations and includes all applicable taxes
and exclse dutles.

e "Republic’ or "RSA" means the Republic of South Africa,

¢« "RFP" means Requast for Proposal.

e« “RFT” means Request for Tender,

¢ "RFQ" means Request for Quotation.

e« “SCC" means the Spacial Conditions of Contract.

« “Secretary” means the Secretary lo Parllament.

¢ “Services" means those functional services ancillades to the supply of the goods,
such as transportation and any other incldental services, such as installation,
commisstonlng, construction of technlcal asslstance, training, catering, gardening,

security, maintenance and other such obligations of the suppller covered under
tha contract,
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"Speclfic contract participation goals” means the goals as siipulated In the
Preferential Procurement Regulations, 2001, In addition to above-mentlonad
goals, the Regulations [12, (1)] alze make construction for organs of State to
consider procuring locally manufactured products.

"Smali, Medium and Micro Enterprises (SMMES) bears the same meaning
assigned fo this expression In the National Small Business Act, 1998 (Act 102 of
1896).

“Sub-contracting” means the primary confractor's assigning or leasing or maklng
out work to or employing another person to support such a primary contractor in
the execution of part of a project in terms of the contract.

“Trust” means the arrangement through which the property of one person is made
over or bequesthed to a trustes to administer such property for the benefit of
another person,

“Trustee" means any person, including the founder of a trust, to whem property Is
bequeathad for such properly to be administered for the benefit of another person.

“Written® or "In writing” means handwritten in ink or any form of electronic or
mechanical writing.

5. Applicatlon

Thase general condillons are applicable to el bids, contracts and orders including
bids for functional and professional services, sales, hiring, leiting and the granting
or acquiring of rights, but excluding immovable properly, unfesa otherwise
indicated in the bidding documents.

Whare applicable, spactal conditions of contract are also lald down to cover
specific supplies, servicas or works.

wrj
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Whaere such speclal conditlons of contract confiict with these general
conditlons, the spacial conditions shall apply.

7. Standards

e The goods supplied shall conform 1o the standards mantioned in the bidding
documents and speciflcations,

8, Use of contract documents and information; inspaction

+  The supplier shall not, without the purchaser’s prior writtan consent, diaclase the
cohtract, or any construction thereof, or any specificatlon, plan, drawing, pattem,
sampla, or information furnished by or on behaif of the purchaser In connection
therewith, to any person other than a person employed by the supplier In the
performance of the contract, Disclosure to any such employed person shall be
mads in confidence and shall extend only as far as may be necessary for
purposes of such performance,

s The suppller shali not, without the purchaser's prior written consent, make use of
any document or Information mentioned In relevant clauses of the 2016 GCC
except for purposes of performing the contract,

»  Any document, other than the contract [tself mentioned In GCC concerning this
contract shall remailn the properly of the purchaser and shall ba retumed (all
coples) to the purchaser on completion of the supplier's performance under the
contract If so, requirad by the purchaser.

The supplier shafl permif the purchaser to Inspect the supplier's records
relating to the performance of the supplier and to have them audited by
auditors appointed by the purchaser, if so requlred by the purchaser

8. Palent rights

s The suppler shall indemnify the purchaser against all third-party claims of
Infringsmant of patent, trademark, or Industrlal deslgn rights arising from use of
the goods or any part thereof by the purchaser.

12|Page
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10. Performance security

(a)

Within thirty (30) days of recaipt of the notificatlon of contract award, the
successful bldder shall furnish to the purchaser the performance security of the
amount speclfled In SCC.

The praceeds of the performance security shall be payable 1o the purchaser as
compensation for any loss resulling from the supplier's failure to complete his
obligations under the contract,

The performance security shall be denominated In the currency of the contract or
In a freely convartible currency acceptable to the purchaser and shall be in one of

the follewing forms:

a bank guarantee or an Irrevocable letter of cradit Issued by a reputable bank

iocated in the purchaser's country or abroad, acceptable to the purchaser, In the form
construct In the bldding doouments or another form acceptable to the purchaser; or

(b)

a cashier's or certified cheque

The performance security will ba discharged by the purchaser and retumad to the
supplier not later than thirty (30) days following the date of completion of the
suppliers performance obligations under the contracl, including any warranty
obligations, unless otherwise spaecified In SCC.

11. Warmanty

The supplier warrants that tha goods supplied under the contract are new, unused,
of the most recent or current models and that they Incorporate all recent
improvements in design and materials unless construct olherwise In the contract.
The supplier further warrants that all goods supplied undar this contract shall have
no defact, arising from deslgn, materials, or workmanship (except when the design
and/or material Is required by the purchasers specificatlons) or from any act or
omission of the supplier, that may develop under normal use of the supplied goods
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in the conditions prevalling in the country of destination.

#  This warranty shall remaln valid for twelve {12) months after the goods, or any
portion thereof as the case may be, have beon delivered to and accepted at the
destination Indlcatad in the contract, or for elghteen (18) months after the date of
shipment from tha port or place of loading In the source country, whichever pariod
concludes earier, unless specified otharwise In SCC.

» The purchaser shall promptly notify the supplier in writing of any ctaims arising
under this warranty.

«  Upon raceipt of such notice, the suppiler shall, within the perlod specified in SCC
and with all reasonable speed, repair or replace the defective goods or parts
thereof, without costs to the purchaser.

e Ifthe supplier, having been notified, falls to remedy the defact{s} within the perlod
speclfled in SCC, the purchaser may proceed to take such remedial action as may
be necaessary, at the suppiler's risk and expense and without prejudice to any
other rights which the purchaser may have against the supplier under the contract.

12, Payment

» The method and conditions of payment to ba mads to the suppller under this
contract shall be specified in SCC.

s The supplier shall furnish the purchaser with an involce accompanied by a copy of
the delivery note and upon fulflliment of other obligations stipulated in the contract.

»  Payments shall be made promptly by the purchaser, but in no case later than thirty
{30) days after submission of an Invoice or claim by the supplier.

s  Paymeni will be made In Rand unless otherwise stipulated in 8CC
Sublect with full compliance by the Contractor with the constructions of this contract,
Umzimkhulu Municlpallty will, in accordance with the constructions of this contract, pay

14iPage
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to the Contractor for ail works satisfactorlly completed to date:

¢ Umzimkhutu Municipalily shall pay any sums due within 30 days subject
to Umzimkhulu Municipality being satisfied with the following:

¢ Racelpt of olalm between ths 15% and 20* of every month
unless stated ctherwise by the Municipality.

«  Monthly Report shall be attached to the payment certificate
failing which the clalm will be deemed invalld.

+  Recelpt of ltemized involce also raflecting the Date; Municlpal
VAT No: 4300156819.; Contracior's VAT No and Contractor's
slgnature,

+ Involce lo clearly state TAX INVOICE.

«  Allinvoices should be addressed o the Munlclpal Manager,
Umzimkhulu Municipality, P.O. Box 63, Umzimkhulu, 3297 and
shall quote the Project Name and Number,

13. Prces

s  Prices charged by the supplier for goods dellvered and services performed under
the contract shall not vary from the prices quoted by the supplier in his bid, except
for any price adjusiments authorized in SCC or in the purchaser's request for bid
validity extension.

14, Conlract amendments

¢ No varation In ar modification of the terms of tha contract shall be made except by
writien amendment slgned by the parties concemed.
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15. Assignment

»  The supplier/ Contractor shall not assign, in whele or in part, its obligations to
perorm undet the contract, except with the purchaser's / Customer prior written
consent,

16. Subgontracts

«  The supplier shall notify the purchaser in writing of all subcontracts awarded under
thls contract if not already specified In the bid, Such nofification, In the orlginal bid
or later, shall not reileve the supplier from any llablitty or cbligation under the
conlract.

17. Delays in the suppller's performance / Contractor

+ Delivery of the goods and performance of services shall ba made by the supplier
in accordance with the time schedule prescribed by the purchaser In the contract,

+  |f at any fime dusing performance of the contract, the suppller or its
subcontractor(s) should encounter conditions impeding timely deflvery of the
goods and performance of services, the suppller shall promptly notify the
purchaser In writing of the fact of the delay, its Ilkely duration, and its cause(s). As
soon as practicable aftar recelpt of tha supplisr's notice, the purchaser shall
evaluate the sliuation and may at his discretion extend the supplier's time for
performance, with or without the Imposition of penalties, In which case the
axtansion shall ba ratified by the parties by amendment of contract.

¢« No construction In a coniract shall bs deemed to prohibit the obtalning of supplles
or services from a national department, provinglal depariment, or a locat authority.

« The right Is reserved to procure outside of the contract small quantities or to have
minor essential services executed if an emergency arises, the suppller's point of
supply is not situated at or near the place where the supplies are raquired, or the

suppiier's services are not readily avatlable.

»  Except as construct under GCC Clause concerning delays, a delay by the supplier

s W
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in the performance of its delivery obligations shall render the supplier liable to the
Impositlon of penalties, pursuant to CC Clauses relevant to such penalties,
unless an extenslon of time Is agreed upon pursuant to GCC Clauses without the
appllcation of penaltias.

¢  Upon any delay beyond the dellvery pariod In the case of a supplies contract, the
purchaser shall, without canceling the contract, be entitled to purchasa supplies of
a similar quality and up to the same quantity In substitution of the goods not
supplled In conformily with the contract and to return any goods delivered later at
the supplier's expense and risk, or to cancel the contract and buy such goods as
may be required to complete the contract and without prejudice to his other rights,
be enlitled to claim damages from the suppllar.

18. Panalties

¢ Subject fo GCC Clause for any causes that Is not justifiable buf causes f caused
delays , If the supplier falls to deliver any or all of the goods or to perform the
services within the period{s) specified in the contract, the purchaser shall, without
prejudice to lts other remadles under the contract, deduct from the coniract price,
as a penalty, a sum calculated on the dellvered price of the delaysd goods or
unperformed services using the current prime interest rate calculated for each day
of tha delay until actual delivery or parformance. The purchaser may also consider
tarmination of the contract pursuant to GCC Clauses relevant and that speaks to
tarmination

19, Termination for dafault

« The purchaser, without prejudice to any other remedy for breach of contract, by
writtan notice of default sent to the suppller, may terminate this coniract in whole
or in part;

(a) if the suppller falls to deliver any or all of the goods within the perlod(s)
spacified |h the contract, or within any extenslon thereof granted by the purchaser
pursuant to GCC Clauses relevant ;

17|Page
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{b} It the Supplier falls to perform any othar obligation(s) under tha contract; or

(¢} If the supplier, In the judgmaent of the purchaser, has engaged In corrupt or
fraudulent practices In competing for or in exaecuting the contract.

20, In the svent the purchaser terminates the contract in whole or in part, the
purchaser may procure, upon such terms and in such manner as it deems appropriate,
goods, works or services like those undelivered, and the supplier shall be liable to the
purchaser for any excess costs for such similar goods, works or services. However, the
supplier shalt continua performance of the contract to the extent not terminated.

21, Anti-dumping and countervalling duties and rights

*  Whan, after the date of bld, constructional payments are required, or antidumpling
or countervalling duties are imposad, or the amount of a constructional payment or
anti-dumplng or countervalling dght Is Increased in respect of any dumped or
subsldized Import, the State is not llable for any amount 8o required or Imposed, or
for any such increase, When, after the said date, such a constructional payment s
no longer required or any such anti-dumping or countervalling right Is abolished, or
whera the amount of such constructional paymant or any such right is reduced,
any such favorable difference shail on demand be paid forthwith by the contractor
to the State or the State may deduct such amounts from moneys {if any) which
may otherwise be due to the contractor In regard to supplies or services which he
dellvered or rendered, or Is to deliver ar render in terms of the contract or any
other contract or any other amount which may be due to him,

22. Force Majeure

« Notwithstanding the constructions of GCC Clauses ralevant, the supplier shall not
be lable for forfeiture of its performance securily, damages, or termination for
default if and to the extent that his delay in parformance or other fallure to perform
his obfigations under the contract is the result of an event of force majeure.

v It aforce majeure sHuatlon arises, the supplier shall promptly notify the purchaser
in writing of such condition and the cause thereof. Untess otherwise diracted by
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pracedure specified in the SCC.
o  Notwithstanding any reference to mediation and/or coust procesdings hereln,

(a) the parties shall continue to perform their respsctive obligations under the
contract uniess they otherwles agree; and

(b} the purchaser shail pay the supplier any manies dus the supplier.
25. Limitatlon of llablilty

»  Except In cases of criminal nagligence or willful misconduct, and In the case of
infringement pursuant to clauses ralevant.

(a) the supplier shall not be {lable to the purchaser, whether In contract, tort, or
otherwise, for any indirect or consequential loss or damage, loss of use, loss of
praduction, or loss of profits or Interest costs, construct that this exclusion shall not
apply 1o any obligation of tha suppller to pay penaltles andfor damages fo the
purchaser; and

(b) the aggregate llabliity of the supptler to the purchaser, whether under the

contract, In tort or ofherwise, shall not excead the total contrast price, construct that
this limitation shall not apply to the cost of repairing or replacing defactive equipment.

26. Governing language

«  The contract shall be written in English. All correspondence end other decuments
pertaining to tha contract that Is exchanged by the pariles shall also be wiitten In
English,

27, Appilcable law

e The contract shall be interpreted in accordance with South African Jaws, unless
otherwise spacified in SCC.
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28. Notices

s Every wiitten acceptance of a bld shall be posted {o the supplier concemed by
registered or certified mall and any other notice to him sheli be posted by ordinary
mall to the address furnishad In his bid or to the addrass notiffed later by him in
writing and such posting shall be deemad to ba proper service of such notice

« The time mantionad in the confract dosuments for performing any act after such
aforosaid notice has been glven, shall be reckonad from the date of posting of
such notice,

29, Taxes and dutles

« A foreign supplier shall be entirely responsible for all taxes, stamp dutles, license
fees, and othar such levies imposed outside the purchaser's country.

«  Alocal suppller shall be entirely responsible for ali taxes, dutles, license fees, etc.,
incurrad unllf dellvery of the contracted goods to the purchaser.

« No contract shall ba concluded with any bidder whose tax matters are not in order.
Prior to the award of a bid, Pariament must be in possassion of a tax clearance
cartificate, submitted by the bidder, This certificate must be Issued by the South
African Revenue Services (SARS).

30, Ownership and Copyright

+  Ownership of all products produced In terms of this agreement,
of whatever nature, vest In Parllament.

«  The copyright of products, of whatever nature, cornmissioned

and produced In terms of thls agreament, and that have been
paid for by the Secrefary are owned exclusively by Parllament.

21|2age
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31. Service Agreament

The contractor shall render services as stipulated therein in the scheduled marked “Annexute A" should there be
conflict to the annexure bid proposal marked “Annexure A : Construction of Kwa Fish Access Road.

42, Customer Requirements
Customer responsibiiitles andfar requirements In support of this Agreement Include:

« Paymant for all support costs af the apreed Interval.

+ Reasonable avellabllity of customer representative{s) when resolving a service-ralated Incident or request.

= Shall construct any Information necessary to help the contractor achleve outlined objeclives in *Annexure A"

»  Shall upon recsipt of any relevant documentation on payments, pay the contractor as it prescribed by the
treasury regulations

343, Contractor Requirements f Contractor

»  The Construction of Ward 02 Kwa Fish access road in terms of the tender documentation
tendered and accepted by the client,

34, Service Expected from the Contractor

Coverage parametars specific to the service(s) covered in this Agreemant are as follows:

e The Contractor will ba required to rander { construct the services as stipulated by "Annexure A",
and drive the project in conjunction with the nacessary stakeholders and all other relevant
interested and affacted groups.

35, Service Requests

tn support of services outlined in this Agreement, the Contractor will respond to service-related incldents and/or
requests submitted by the Customer within the following ime frames:

22|17 gge
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e 0-8 hours {during businass hours} for lasues classified as High priority.
¢ Within 48 hours for Issues classifled as Medium priority.
e Within 5 working days for Issues classified as Low prionity.

Remoto assistance will be construct In-line with the above timescales dependent on the priority of the support
request,

36. Breach

if the contractor commits.

. Commits a materiaf breach of this Agreement and fall to ramedy the braach within 10 (tan)
Businass Days after racaipt from the customar of wiitten notlce calling upon it to do so;

o Commits or attends to commit an act of Insolvency.

. Goes Into liquidation whether provisionally or finally,

s Delegate, cedes or subsontracts this Agreement or part thereof in contraventlon of the
constructions hereof.

» Offers, promises, or gives a bribe or other gift or remuneration to any officer or employes In the
service of the ULM In connection with the execution of this Agreemant.

° Abandons or otherwise rapudiates any of its obligation In terms of this Agreement.

® Consistently fails to observe any malerial conatruction of thla Agreement,

Then the customer shall be entitied In addition to its step-in-rights to without prejudice to any other right

it may have In [aw or In torms of this Agreement to enforce specific performance of the terms of this

Agreement or to cance! this Agreement forthwith on notlce to the contracter and In elther event recover

such damages as it may have sustained.

The customer,

« Commits a material bresch of this Agreement and falls to remedy the breach
within 10 (ten) Businass Days of recelpt from the contractor calfing upon it to
do so or;

¢ Commits a braach of any payment obligation in terms of this Agreement and
fails to make payment within 30 (thirly) Business Days after racelpt from the
contractor of notice calling upon it do so, then contractor will be entitled, in
addition to and without prejudice to any other right it may have In law to
enforce spaocific performance in the terms of this Agreement or to cancel the
Agreement forthwith and In elther evant to recover such damages as it may
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37. General

have sustained,

No act of relaxation on the pari of the customer regarding the carrying out of any of the contractor s cbligations in
terms of this Agreament shall prejudice or be desemad to be & waiver of any of the customers rights and terms

heraof.

SIGNED BY THE

No act of retaxation on the parly of the contractor regarding the carrying out of any of the
customer's obfigatlons in terms of this Agreement shall prejudice or be deemed to be a walver
of any of the contractor °s rights in terms hereof,

This agreament constitutes the entire contract between the parties to this Agreement and
neither of them may rely on any representalion, undertaking, term or condition that [s not
included In this Agreement,

No agraement to vary, add or cancel this Agreement shall be of any force ar effect unless
reduced to writing and signed on behalf of the parties,

The servioe shall report to the Infrastructure depariment - manager in charge of the project on
monthly basls. Unlass otherwlise Indicated In the bidding documents, the purchaser shall not be

fiable for any expense incurred in the preparation and submission of a bld. Where applicable a
non-refundable fee for documents may bs charged.

CUSTOMER" ULM” AT UMZIMKHULU THIS ‘q’ DAY OF [ \)qn\'vg‘;!ﬂ%

)

Z .o, S/ KHoSArNS )

Name

Witness —F~
: [

in his capacity af ihe ULM Municipal Manager

NCeerne izl

Name
Witness
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. ¢ Mo ma

Name Signature

SIGNED BY THE Contractor AT ’( Loof THIS 17 DAY OF

—
Oh-rukﬁy 2022

Mbuml.ro }\j—,', HEGA
Managing Member Name \"1/

Witness d/———""""
1, -ﬁﬂhﬁ’ /)/A«\Mag’_&

Name Signaturg

Wiinass
2 Mlolaniphe Kinon fo—l V14

Namae Signature
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