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Service Level Agreement

ITEM NO | DETAILS REQUIRED DETAILS PROVIDED
1 Project Name Upgrade of CBD Park and Council Chamber Garden
The Service Provider/Service
2 Provider Mdzuritos Catering and Trading 11
3 Contract Number g; -;),} '/33@ ,
4 Service Provider 's Active {bidi
Poslal Address P.0. BOX 98792
\ UMZIMKHULU
3297
5
Commencement Date 22 February 2022
/ 21 May 2022
Termination Date
6 .1 Service Provider 's Aclive Fax 086 612 5557
No.
.2 Telephone Numbers 060 367 8573
.3 Service Provider 's E-mail mncedisimoorosi@gmailcom
Address
7 Contract Amount R 425 880.00
8 Annexures (2) Tender Document ;
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(b) Appointment Leller;
(c) Acceplance Letter,

Approval

(By signing below, ali Approvers agree to all terms and conditions outlined in this Agreement.) Please not
however that the document to be signed will read along together with the document that will be marked
“Annexure A" - Tender Document (the document marked Annexure A “shall there in have all the obligations,
schedules and other documents that is relevant for the Service Provider to render service successfully.

in case where the signed documents contradicts any of the terms to this agreement the proposal document shall
be then be used as a guiding document to this agreement

Approvers Role

Service Provider

Mdzuritos Catering and Trading 11

UMZIMKHULU LOCAL Client/ Municipalily
MUNICIPALITY

Agreement Overview

This Agreement represents a Service Level Agreement (“SLA” or "Agreement”) between Mdzuritos Catering and
Trading 11 herein represented Cyprian Mncedisi Kraai in his capacity as the Director of the company. and
UMzimkhulu Local Municipality represented by Mr, ZS Sikhosana in his capacity as the municipal Manager.

This Agreement remains valid until superseded by a revised agreement mutually endorsed by ihe stakeholders,
This Agreement oullines the parameters of Upgrade of CBD Park and Council Chamber Garden .The Service
Provider responded to the advert / invitation of the 26" of July 2021, to a tender no ULM-INFR 023/21 for
Upgrade of CBD Park and Council Chamber Garden , and the closing date for the advert was on the 20 August
2021. UMzimkhulu Local Municipality thereto appointed Mdzuritos Catering and Trading 11 Wherefore Mdzuritos
Catering and Trading 11 was appointment by the UMzimkhulu Local Municipally and the duration of the contract
Is (3 Months ) from the date 22/02/ 2022 and ending on the 21/05/2022,
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1. Goals & Objectives

The purpose of this Agreement is for the provision of Upgrade of CBD Park and Council Chamber Garden.

All the objectives are clearly defined in the schedule marked “Annexure A" (Terms of Reference) wherein the

Service Provider will provide the Upgrade of CBD Park and Council Chamber Garden as it is staled in terms of

the tender document.

The municipality shall advise the Service Provider in writing whenever there is change that is to be added or o be

taken out of this agreement.

Conditions of the contract

1. The Municipality and the Service Provider shall acl as stated in the contract and in the spirit of

mutual trust and cooperation
2. The Parties

I
L

V.

ViL

VL

3iPage

The Municipality and the Service Provider

To provide the goods and to do the work necessary to supply the goods in accordance
with the contrac! including all the incidental work, services, and actions which this contract
requires.

Goods information is information which either specifies and describes the goods and
either, in the document called “Scope of Work™ or, in instruction given in terms and in
accordance with this contract as in terms of the tender document.

Delivery location is the delivery location and any surrounding space provided by the
Municipality, unless later changed in accordance with this contract,

Malerials are items to be included in the goods

Equipment is the items provided by the Service Provider and used by him to Provide the
goods

The completion date is the completion date unless later changed in accordance with the
contract

Completion is when the goods have been supplied and the Service Provider has corrected
notified Defects which would prevent the Municipality either from using the goods or from
carrying out any other intention stated in the goods information

A Defect is a part of the goods which is not in accordance with the goods information

The prices are the amounts stated in the price column of the price list, where a guantity is

stated for an item in fhe price list.
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Xl Interpretation
In this contract except where the context shows otherwise, words in the singular also mean in the plural
and the other way around and words in the masculine also mean in the feminine and neuter.
Xl Communication
a) Every communication which this contract requires is in wriling
b) A communication has effect when it is received al the last address notified by the
recipient for receiving communication s
¢) I this contract requires the Municipality or the Service Provider lo reply to the
communication, unless otherwise stated in the contract, he replies within the
period for reply.
d) The Municipality may give instruction to the Service Provider which changes the
Goods information or the delivery location
@) The Municipality accepiance of communication from the Service Provider or his
work does not change the Service Provider's responsibility to provide the goods
X Access to delivery location
The Municipality gives access to and use of the delivery location to the Service Provider
on the dales stated or as later agreed between them
XIV. Early Warning
a) The Service Provider or the Municipality gives and early warning by notifying the
olher as soon as either becomes aware of any matter which could increase the
total of the price , delay , completion or impair the performance of the good
XV, The law
The RSA governing laws are the laws applicable to this contract are the laws of the

couniry where the delivery location is.

It is therefore agreed between the parties that ali product offered items shall comply with the latest relevant code

of South African National, Provincial Regulations and Legislations
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2. Stakeholders

The following Service Provider Mdzuritos Catering and Trading 11 and Customer(s) Client Umzimkhulu Local
Municipality will be used as the basis of the Agreement and represent the primary stakeholders associated with
this SLA

Service Provider (s); Mdzuritos Caiering and Trading 11
Having its head office at: ,ibisi Umzimkhulu, 3287

Telephone 060 367 8573

Fax number

Customer(s): UMzimkhulu Local Municipality (“Client”)
Having its office at 169 Main Street, Private Bag 53, UMzimkhulu, 3297

5jPaqge
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3. Periodic Review

This Agreement is valid from the Effective Date outlined herein and is valid untif further notice (This agreement is
valid from the effeciive dale filf the time when the intended objeclives are met / or This Agreement should be
reviewed any time whilst the Service Provider is still rendering the services to the client; however, inlieuof a

review during any period specified, the current Agreement will remain in effect.

The end user department manager (“Document Owner"} is responsible for facilitating regular reviews of this
document. Contents of this document may be amended as required, provided mutual agreement is obtained from
the primary stakeholders and communicated to alt affected parties.

The Document Owner will incorporate all subsequent revisions and obtain mutual agreements / approvals as
required. .

The Service Provider must report and submit monthly progress report covering all aspects of the project in detail
to the end user department manager.

The report must be submitted to the manager not later than & days before the end of each month.

Al the pro forma that may be given to the Service Provider must be used as the basis of submitting these

reports
4. Definitions
The following terms shall be interpreted as indicated:

e “Acceptable bid” means any bid, which, in all respects, complies wilh
the specificalions and conditions of the bid as set oul in the bid

document.

e "Bid" means a writlen offer in a prescribed or stipulated form in
response to an invitation by an organ of Slate for the provision of
goods, works or services.

o “Black enterprise” means an enterprise that is 50, 1% owned by
black persons and where there is substantial management control.
Ownership refers to economic interest while management refers to
the membership of any board or similar governing body of the
enterprise.

6|Page
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“Black empowered enterprise” means an enterprise that is at least
25, 1% owned by black persons and where there is substantial
managament control, Ownership refers to economic interests.
Management refers lo executive directors. This is whelher the black
enterprise has control or not.

"“Black people” includes all African, Coloured or Indian persons who
are South African citizens by birth or by descent or who were
naturalized prior to the commencement of the constitution in 1993. In
addition, the term also includes black people who became South
African citizens after the constitution’s commencement but who
would have been able to be naluralized pricr to this, were it nol for
the Apartheid laws which prohibited naturalization of certain persons.
This means that an African, Coloured or indian person who was not
a South African cilizen before the commencement of the canstitution
in 1993 but who would have been entitled to apply to be naturalized
prior to 1993, will also be considered a black person and therefore a
heneficiary of BEE.

“Slack woman-owned enterprise” means an enterprise with at least
25, % representation of black women within the black equity and

management portion.

*Closing time" means the date and hour specified in ihe bidding
documents for the receipt of bids.

“Comparative price” means the price after the factors of a non-firm
price and all unconditional discounts that can be utilized have been
taken into consideration.

“Communily or broad-based enterprise” means an enterprise that
has an empowerment shareholder who represents a broad base of
members such as a local community or where the benefits support a
target group, for example black women, people living with
disabilities, the youth and workers. Shares are held via direcl equity,

S
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non-profit organizations and trusts.

Benefits from the shareholding should in a measurable sense be directed lowards the
uplifting of the community through job creation, welfare, skills development,
sntrepreneurship and human rights. At the same fime, directors and management of

groups should significantly comprise black persons.

These arrangements are appropriate in situations where the activities or operations of
an enterprise or industry directly impact on a community or are localed in a community,
or may benefit a communily. Notable examples are large industrial projects, mining and
tourism, Other instances, which do assist in broadening the shareholder base, are
smployee share ownership schemes; these are a viable empowermant shareholder
oplion. In this and other circumstances, these arrangements should nof detract from
the ability of the shareholder fo exercise significant influence or control over the

operations of the bustness.

¢« "Consortium or joint venture” means an association of persons for
the purpose of combining their expertise, property, capital, efforts,
skills and knowledge in an activity for the execulion of a contract.

s ‘“Conlract” means the wrillen agreement entered into between the
Municipality and the Service Provider, this shall also mean (Service
Provider and Customer), as recorded in the contract form signed by
the parties, including all attachmenis and appendices thereto and all

documents incorporated by reference therein.

« “Contract price” means the price payable to the Service Provider
under the contract for the fult and proper performance of his

contraciual obligations.

« “Control’” means the possession and exercise of legal authority and
power to manage the assets, goodwill and daily operations of a
husiness and the active and continuous exercise of appropriate
managerial authority and power in determining the policies and
directing the operations of the business.
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“Co-operalive or collective enterprise” is an autonomous association
of persons who voluntarily join together to meet their economic,
social and cultural needs and aspirations through the formation of a
jointly-owned enterprise and democratically controlled enterprise.

“Corrupt practice” means the offering, giving, receiving, or soliciting
of anything of value to influence the aclion of a public official in the

procurement process or in contract execution.

"Countervailing duties” are imposed in cases where an enterprise
abroad is subsidized by its government and encouraged to market its

products internationally.

“Country of origin” means the place where the goods were mined,
grown or produced or from which the services are supplied. Goods
are produced when, through manufacturing, processing or
substantial and major assembly of components, a commercially
recoghized new product resuiis that is substantially different in basic

characteristics or in purpose or utility from its components.
“Day” means catendar day.

“Delivery” means delivery in compliance with the conditions of the

condract or order,

“Delivery ex stock” means immediate delivery directly from stock

actually on hand.

“Delivery into consignees store or to his site” means delivered and
unioaded in the specified stare or depot or on the specified site in
compliance with the conditions of the contract or order, the Service
Provider bearing all risks and charges involved until the supplies are
so delivered and a valid receipt is obtained.

“Disability” means, in respect of a person, a permanent impairment
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of a physical, intelleclual, or sensory function, which resulis in
resiricted, or lack of, abitity to perform an activily in the manner, or
within the range, considered normal for a human being.

o "Dumping” occurs when a private enterprise abroad markets its
goods on own initiative in the RSA at lower prices than that of the
country of origin and which have the potential to harm the focal
industries in the RSA,

e “Equity Ownership” means the percentage ownership and control,
exercised by individuals within an enterprise.

s "Force majeure” means an event beyond the control of the Service
Provider and not involving the Service Provider's faull or negligence
and nof foreseeable. Such evenis may include, but is not restricted
to, acts of the Municipality in its sovereign capacily, wars or
revolutions, fires, flocds, epidemics, quarantine resfrictions and
freight embargoes,

« “Fraudulent practice” means a misrepresentation of facts in order to
influence a procurement process or the execution of a contract to the
detriment of any bidder, and Includes collusive practice among
bidders {prior to or after bid submission) designed to establish bid
prices at arlificial non-competitive levels and to deprive the bidder of
the benefits of free and open competition.

e "GCC" means the General Conditions of Contract,
»  “Goods” means ali of the equipment, machinery, and/or other
malerials that the Service Provider is required to supply to the

Municipalily under the contract.

o “Historically Disadvantaged Individual {HD!)" means a South African

citizen -

e who, due to the Apartheid policy that had been in place, had no

7> T
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franchise in national elections prior fo the introduction of the
Constitution of the Republic of South Africa, 1983 (Act 110 of 1983)
or the Constitution of the Repubiic of South Africa, 1993, {Act 200 of
1993} {“the interim Constitution); andfor

o« who is a female; and/or
« who has a disability:

provided that a person who obtained South African citizenship on or after the coming to
effect of the Interim Constitulion, is deemed not to be a HDI.

o imported content” means that portion of the bidding price
represented by the cost of components, parts or materials which
have been or are still to be imported (whether by the Service
Provider or his sub service Provider s) and which costs are Inclusive
of the costs abroad, plus freight and other direct importation costs
such as tanding costs, dock dues, imporl duty, sales duty or other
similar tax or duty at the South African place of enlry as well as
transportation and handling charges to the faclory in the Republic
where the supplies covered by the bid will be manufactured.

e “Local content” means that portion of the bidding price which is not
included in the Imported content provided that local manufacture

does take place.

e “"Management’ means an aclivity inclusive of control and performed
on a daily basis, by any person who is a principal executive officer of
the company, by whatever name that person may be designated,
and whether or not that person is a director.

¢ "Manufacture” means the production of products in a factory using
lahor, materials, components and machinery and includes other
related value-adding activities.

o “Order’ means an official written order issued for the supply of goods

72> 79
C.m 5
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or works or the rendering of a service.

« "Owned" means having all the customary elements of ownership,
including the right of decision-making and sharing alt the risks and
profits commensurate with the degree of ownership interesls as
demonstrated by an examination of the substance, rather than the

form of ownership arrangements.

e “Parliament” means Parliament of the Republic of South Alrica as set
out in Chapter Four of the Conslitution.

+ “Person” includes reference to a juristic person.

"Project site” where applicable, means the place indicated in bidding documents.

“Municipality” means the organization purchasing the goods.

"Rand value” means the total estimated value of a contract in Rand denominalion
that is calculated at the time of the bid invitations, and includes all applicable taxes
and excise dulies.

“Republic” or “RSA" means the Republic of South Africa.

“RFP" means Request for Proposal.

“RFT” means Request for Tender.

"RFQ" means Request for Quotation.

“SCC" means the Special Conditions of Contract.

“Secretary” means the Secretary to Parliament.

"Services” means those functional services ancillaries to the supply of the goods,

such as (ransportation and any other incidental services, such as installation,

—
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conumissioning, provision of technical assistance, training, catering, gardening,
security, maintenance and other such obligations of the Service Provider covered
under the contract,

o “Spedific conltract participation goals” means the goals as stipulated in the
Preferential Procurement Regulations, 2001. in addition to above-mentioned
goals, the Regulations [12. (1)] also make provision for organs of State to give

particular consideration to procuring tocally manufactured products.

+  “Small, Medium and Micro Enterprises (SMMEs} bears the same meaning
assigned to this expression in the National Small Business Act, 1996 (Act 102 of
1996).

o “Sub-contracting” means the primary Service Provider 's assigning or leasing or
making out work to or employing another person to support such a primary
Service Provider in the execution of part of a project in terms of the contract.

s "Trust" means the arrangement through which the property of one persen is made
over or bequeathed to a trustee to administer such property for the benefil of
another person.

o 'Trustee” means any person, including the founder of a frust, to whom property is
begueathed in order for such property to be administered for the benefit of another

person,

e “Written" or “in writing” means handwritien in ink or any form of electronic or

mechanicat writing.

5. Application

o  These general conditions are applicable to all bids, contracts and orders including
bids for funclional and professional services, sales, hiring, letling and the granting
or acquiring of rights, but excluding immovable property, unless otherwise
indicated in the bidding documents.

13|Page _ .
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¢ Where applicable, special conditions of contract are also laid down to cover
specific supplies, services or works.,

Whare such special conditions of contract are in conflict with these general
conditions, the special conditions shall apply.

7. Standards

¢+  The goods supplied shall conform to the standards mentioned in the bidding
documents and specifications.

8. Use of coniract documents and information; inspection

+« The Service Provider sha!l not, without the Municipality’s prior written consent,
disclose the contract, or any provision therecf, or any specification, plan, drawing,
pattern, sample, or information furnished by or on behalf of the Municipality in
connection therewith, to any person other than a person employed by the Service
Provider in the performance of the contract. Disclosure to any such employed
person shall be made in confidence and shall extend only as far as may be
necessary for purposes of such performance.

o The Service Provider shall not, without the Municipality's prior written consent,
make use of any document or information mentioned in GCC clause 5.1 except for
purposes of performing the contract.

e Any document, other than the contract itself mentioned in GCC clause 5.1 shall
remain the property of the Municipality and shall be returned (alt copies) to the
Municlpality on completion of the Service Provider's performance under the
contract if so required by the Municipality.

The Service Provider shall permit the Municipality to inspect the Service
Provider's records relating to the performance of the Service Provider and to
have them audited by auditors appointed by the Municipality, if so required by
the Municipality
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9. Patent rights

»  The Sevice Provider shall indemnify the Municipality against ail third-parly claims
of infringement of patent, trademark, or industrial design rights arising from use of
the goods or any parl thereof by the Municipality.

10. Performance security

« Within thirly (30) days of receipt of the natification of contract award, the
successful bidder shall furnish to the Municipality the performance security of the
amount specified in SCC,

»  The proceeds of the performance security shall be payable to the Municipality as
compensation for any loss resuiting from the Service Provider's failure to complete
his obligations under the contract.

s The performance security shall be denominated in the currency of the contract or

‘ in a freely convertible currency acceplabte to the Municipality and shall be in
one of the following forms:

(a) a bank guarantee or an irrevocable letter of credit issued by a reputable hank

located in the Municipality's country or abroad, acceptable to the Municipality, in the

form provided in the bidding documents or another form acceptable to the Municipality,
or

{(b) a cashier's or certified chegue

¢ The performance security will be discharged by the Municipality and returned o
the Service Provider not laler than thirly (30) days following the date of completion
of the Service Provider's performance obligations under the contract, including any
warranty obligations, unless otherwise specified in SCC,

11. Warranty

e The Service Provider warrants that the goods supplied under the contract are new,

151Page
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unused, of the most recent or current models and that they incorporate all recent
improvements in design and malerials unless provided otherwise in the contracl.
The Service Provider further warrants that all goods supplied under this contract
shall have no defect, arising from design, materials, or workmanship (except when
the design and/or material is required by the Municipality's specifications} or from
any act or omission of the Service Provider, that may develop under normal use of
the supplied goods in the conditions prevailing in the country of final destination.

This warranty shall remain valid for twelve {12) months after the goods, or any
portion thereof as the case may be, have been delivered to and accepted at the
final destination indicated in the contract, or for eighteen (18} months after the
date of shipment from the port or place of loading in the source country, whichever

period concludes earlier, unless spedcified otherwise in SCC.

The Municlpality shall promptly notify the Service Provider in writing of any claims

arising under this warranty,

Uipon receipt of such notice, the Service Provider shall, within the period specified
in SCC and with all reasonable speed, repair or replace the defective goods or

parts thereof, withoul costs to the Municipalily.

If the Service Provider, having been notified, fails to remedy the defect(s) within
the period specified in SCC, the Municipality may proceed to take such remedial
action as may be necessary, al the Service Provider's risk and expense and
without prejudice to any other rights which the Municipality may have against the
Service Provider under the contract.

12, Payment

¢ The method and conditions of payment {o be made to the Service Provider under

this contract shall be specified in SCC.

The Service Provider shall furnish the Municipality with an invoice accompanied by
a copy of the delivery note and upon fulfillment of olher obligations stipulated in
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the contract.

e  Payments shall be made promptly by the Municipality, but in no case later than

thirty (30) days after submission of an invoice or claim by the Service Provider.

o Payment will be made in Rand unless otherwise stipulated in SCC

Subject with full compliance by the Service Provider with the provisions of this contract,

uMzimkhulu Municipality will, in accordance with the provisions of this contract, pay to

the Service Provider for all works satisfactorily completed to dale:

e uMzimkhulu Municipality shall pay any sums due within 30 days subject

to uMzimkhulu Municipality being satisfied with the following:

13. Prices

Receipt of claim between the 15" and 20" of every month
unless staled otherwise by the Municipality.

Signed Delivery note shall be altached to the payment certificate
failing which the claim will be deemed invalid.

Receipt of itemized invoice also reflecting the Date; Municipal
VAT No: 4300156819.; Service Provider 's VAT No and Service
Provider 's signature.

Invoice to clearly state TAX INVOICE;

Al invoices should be addressed to the Municipal Manager,
uMzimkhutu Municipality, P.O, Box 53, uMzimkhulu, 3287 and
shall quote the Project Name and Number.

¢ Prices charged by the Service Provider for goods delivered and services

performed under the contract shall not vary from the prices quoted by the Service

Provider in her bid, with the exception of any price adjustments authorized in SCC

or in the Municipality's request for bid validity extension, as the case may be.

17 |Page
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14. Contract amendments

No variation in or modification of the terms of the contract shall be made excepl by
written amendment signed by the parties concerned.

15. Assignment

The Service Provider / Service Provider shall not assign, in whole or in part, its
obligations to perform under the contract, except with the Municipality's /

Customer prior written consent.

16, Subcontracts

The Service Provider shall nofify the Municipality in writing of all subcentracls
awarded under this contract if not already specified in the bid. Such netification, in
the original bid or Jater, shall not refieve the Service Provider from any liability or

obligation under the contract,

17. Delays in the Service Provider's performance / Service Provider

Delivery of the goods and performance of services shall be made by the Service
Provider in accordance with the time scheduie prescribed by the Municipality in

the coniract,

If at any time during performance of the contract, the Service Provider or ils sub
Service Provider (s) should encounter condilions impeding timely delivery of the
goods and performance of services, the Service Provider shall promptly notify the
Municipality in writing of the fact of the delay, its likely duration, and its cause(s).
As soon as pracficable afler receipt of the Service Provider's notice, the
Municipality shall evaluate the situation and may at his discretion extend Ihe
Service Provider's time for performance, with or without the imposition of
penalties, in which case the extension shall be ratified by the parties by

2o 13
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amendment of contract.

No provision in a contract shall be deemed to prohibit the obtaining of supplies or
services from a national depariment, provincial department, or a local authority.

The right is reserved to procure outside of the contract small quantities or to have
minor essential services executed if an emergency arises, the Service Provider's
point of supply is not situated at or near the place where the supplies are required,
or the Setvice Provider's services are nol readily available.

Excepl as provided under this agreement, a delay by the Service Provider in the
performance of its delivery obligations shall render the Service Provider liable to
the imposition of penalties, as it shall be stipulated in terms of special conditions of
contract, unless an extension of time Is agreed upon pursuant to this agreement

without the application of penalties.

Upon any delay beyond the delivery period in the case of a supplies contract, the
Municipality shall, without canceling the contract, be entitted to Municipality
supplies of a similar quality and up to the same quantity in substitulion of the
goods not supplied in conformity with the contract and to return any goods
delivered later at the Service Provider's expense and risk, or to cancel the contract
and buy such goods as may be required to complete the contract and without
prejudice to his other rights, be entitled to claim damages from the Service

Provider.

18. Penalties

Subject to clauses relating to penallies under/ special conditions of contract , if the
Service Provider fails to deliver any or all of the goods or to perform the services
within the period(s) specified in the contract, the Municipality shall, without
prejudice to ils other remedies under the contract, deduct from the contract price,
as a penalty, a sum calculated on the delivered price of the delayed goods or
unperformed services using the current prime interest rate calculated for each day
of the delay untit actual defivery or performance. The Municipality may also

2 TT
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consider termination of the contract pursuant to this agreement
19. Termination for default

e The Municipality, without prejudice to any other remedy for breach of contract, by
written notice of default sent to the Service Provider, may terminate this contract in
whole or in part:

(a) if the Service Provider fails to deliver any or all the goods within the period(s)
specified in the contract, or within any extension thereof granted by the Municipality

pursuant to the special conditions of agreement

(b} if the Service Provider fails to perform any other obligation(s) under the
contract; or

(c) If the Service Provider, in the judgment of the Municipality, has engaged in
corrupt or fraudulent practices In competing for or in executing the contract.

20. In the event the Municipality terminates the contract in whole or in part, the
Municipality may procure, upon such terms and in such manner as it deems
appropriate, goods, works or services like those undelivered, and the Service Provider
shall be liable to the Municipality for any excess costs for such similar goods, works or
services. However, the Service Provider shall conlinue performance of the contract to

the extent not ferminated.
21. Anfi-dumping and countervailing duties and rights

e When, after the date of bid, provisional payments are required, or antidumping or
countervalling duties are imposed, or the amount of a provisienal payment or anti-
dumping or countervailing right is increased in respect of any dumped or
subsidized import, the State is not llable for any amount so required or imposed, or
for the amount of any such increase. When, after the said date, such a provisional
payment Is no longer required or any such anti-dumping or countervailing right is
abolished, or where the amount of such provisional payment or any such right is
reduced, any such favorable difference shall on demand be paid forthwith by the
Service Provider to the State or the State may deduct such amounts from moneys
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(if any) which may otherwise be due to the Service Provider in regard to supplies
of services which he delivered or rendered, or is lo deliver or render in terms of
the contract or any other contract or any other amount which may be due to him,

22. Force Majsure

Notwithstanding the provisions of Special conditions of contract, the Service
Provider shall not be liable for forfeiture of its performance securily, damages, or
termination for default if and to the extent that his delay in performance or other
failure to perform his obligations under the contract is the resuit of an event of

force majeure.

If a force majeure situation arises, the Service Provider shall promptly notify the
Municipality in writing of such condition and the cause thereof. Unless otherwise
directed by the Municipality in writing, the Service Provider shall continue to
perform its obligations under the contract as far as is reasonably practical and
shall seek all reasonable alternative means for performance not prevented by the

force majeure event.

23. Termination for insolvency

The Municipality may at any time terminate the contract by giving written notice lo
the Service Provider if the Service Provider becomes bankrupt or octherwise
insolvent. In this event, termination witt be without compensation to the Service
Provider, provided that such termination will not prejudice or affect any right of
action or remedy which has accrued or will accrue thereafter to the Municipality.
This agreement shall terminate on occurrence of any of the following events:

in the event that the service provider breaches any term of this Agreement and
has failed to correct its breach within the time provided therefore, then and in that
event the customer may proceed to cancel and terminate the agreement.

in the event of termination of this Agreement for any reason whatsosever,
irrespective of whether it is by agreement, breach or expiry of time. This
agreement shall be considered as terminated;

24, Settlement of Dispules
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» |fany dispute or difference of any kind whatsoever arises between the Municipality
and the Service Provider in conneclion with or arising out of the confract, the
parties shall make every effort to resoive amicably such dispute or difference by

mutuat consultation.

o If, after thirty (30) days, the parties have failed to resolve their dispule or difference
by such mutual consultation, ther either the Municipality or the Service Provider
may give notice to the other pariy of his intention to commence with mediation. No
mediation in respect of ihis malter may be commenced unless such notice is given

to the other party.

«  Should it not be possible to seltle a dispule by means of mediation, it may be

settled in a South African court of law.

e  Mediation proceedings shall be conducted in accordance with the rules of

procedure specified in the SCC.
» Notwithstanding any reference to mediation and/or court proceedings herein,

(a) the pariies shall continue to perform their respective obligations under the

contract unless they otherwise agree; and

(b) the Municipality shall pay the Service Provider any monies due the Service

Provider.
25. Limitation of liability

o Except in cases of criminal negligence or willful misconduct, and in the case of

infringement pursuant to Clause 6,

(@) the Service Provider shall not be liable to the Municipality, whether in conlract,
tort, or atherwise, for any indirect or consequential loss or damage, loss of use, loss of
production, or loss of profits or interest costs, provided that this exclusion shall not
apply to any obligation of the Service Provider fo pay penalties and/or damages to the

Municipalily; and

M 1T
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{b) the aggregale liability of the Service Provider {o the Municipality, whether
under the contract, in tort or otherwise, shall not exceed the total contract price,
provided that this limitation shall not apply to the cost of repairing or reptacing defective

equipment.

26, Governing language

s The contract shall be written in English. All correspondence and other documenis
pertaining to the contract that Is exchanged by the parties shall also be written in
English.

27. Applicable law

s The contract shall be interpreted in accordance with South African laws, unless

olherwise specified in SCC.
28. Notices

s Every written acceptance of a bid shall be posted to the Service Provider
concerned by registered or certified mail and any other notice to him shall be
posted by ordinary mail to the address furnished in his bid or to the address
notified later by him in writing and such posting shall be deemed lo be proper

service of such notice

« The time mentioned in the contract documents for performing any act after such
aforesaid notice has been given, shall be reckoned from the date of posting of
such notice.

29. Taxes and duties

e A foreign Service Provider shall be entirely responsible for all taxes, stamp duties,
license fees, and other such levies imposed oulside the Municipality’s couniry.

23{Page
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s A local Service Provider shall be entirely responsible for all taxes, duties, license
fees, etc., incurred until delivery of the contracted goods to the Municipality.

s No contract shall be concluded with any bidder whose tax malters are not in order.
Prior to the award of a bid, Parliament must be in possession of a {ax clearance
certificate, submitted by the bidder. This cerificate must be accompanied by
SARS pin issued by the South African Revenue Services {SARS).

30. Ownership and Copyright

¢«  Ownership of all products produced in terms of this agreement,

of whatever nature, vesl in Parliament.

+  The copyright of products, of whalever nature, commissioned
and produced in terms of this agreement, and that have been

paid for by the Secretary are owned exclusively by Parliament.

31. Service Agreement

The service provider shall render services as stipulated therein in the scheduled marked “Annexure A
should there be conflict to the annexure bid proposal marked “Annexure B" (Request for provision for
uMzimkhulu Upgrade of CBD Park and Council Chamber Garden  shall serve as the guarding line to

any conflicts arise out of this agreement.

32. Customer Requirements
Customer responsibilities and/or requirements in support of this Agreement include:

« Payment for all support cosls al the agreed interval,

« Reasonable availability of customer representative(s) when resolving a service related incident or request.

¢ Shall provide any information necessary to help the service provider achieve outlined objectives in "
Annexure A"

«  Shall upon receipt of any relevant documentation on payments , pay the seivice provider as it prescribed by

24|Page
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the treasury regulations
33. Service Provider Requirements / Service Provider

o Upgrade of CBD Park and Councit Chamber Garden

34. Service Expected from the Service Provider

Coverage parameters specific {o the service(s) covered in this Agreement are as follows!
* The Service Provider will be required to render / provide the services as stipulated by “Annexure
A", and drive the project in conjunction with the necessary stakeholders and all other relevant

interested and affected groups.

35. Service Requests

tn suppart of services oullined in this Agreement, the Service Provider will respond to service refated incidents
and/or requests submitted by the Customer within the following time frames:

¢ 0-8 hours {during business hours) for issues ciassified as High priority,

o Within 48 hours for issues classified as Medium priority.

e Within 5 working days for issues classified as Low priority.

Remote assistance will be provided in-line with the above timescales dependent on the priority of the support

request.
36. Breach
if the service provider commits;
. Commits a material breach of this Agreement and fail to remedy the breach within 10 {ten)
Business Days after receipt from the customer of wiitten notice calling upon it to do so;
v Commits or attends to commit an act of insolvency;
. Goes into liquidation whether provisionally or finally;
s Delegate, cedes or subconiracts this Agreement or part thereof in contravention of the provisions
hereof;
° Offers, promises or gives a bribe or other gift or remuneration to any officer or employee in the
service of the ULM in connection with the execution of this Agreement;
25|Page
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. Abandons or otherwise repudiates any of its obligation in terms of this Agreement;

» Consistently fails to observe any material provision of this Agreement;

Then the customer shall be entitled in addition to its step-in-rights to withow! prejudice to any other right
it may have in law or in terms of this Agreement to enforce specific performance of the terms of this
Agreement or to cancel this Agreement forthwith on notice to the service provider and in either event

recover such damages as it may have sustained,

The customer;

+ Commils a material breach of this Agreement and fails to remedy the breach
within 10 (ten) Business Days of receipt from the service provider calling
upon it to do so or;

o Commits a breach of any payment obligation in terms of this Agreement and
fails to make payment within 30 (thirly) Business Days after receipt from the
service provider of notice calling upon it do so, then service provider will be
entitled, in addition to and without prejudice to any other right it may have in
faw to enforce specific performance in the terms of this Agreemeht orto
cancel the Agreement forthwith and in either event to recover such damages

as it may have sustained.
38. General

No act of relaxation on the part of the customer in regard to the carrying oul of any of the service providers
obligations in terms of this Agreement shall prejudice or be deemed to be a waiver of any of the customers rights

and terms hereof,

e No act of relaxation on the party of the service provider in regard to the carrying out of any of
the customer's obligations in terms of this Agreement shall prejudice or be deemed to be a
waiver of any of the service provider's rights in terms hereof.

o  This agreement constitutes the entire contract between the parties to this Agreament and
neither of them may rely on any representation, undertaking, term or condition that is not

included in this Agreement.

o No agreement to vary, add or cancel this Agreement shall be of any force or effect unless

reduced to writing and signed on behaif of the parlies.

26|Page
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o The service shall report to the Infrastructure department - manager in charge of the project an
monthly basis. Unless olherwise indicated in the bidding documents, the Municipality shall not
be liable for any expense incurred in the preparation and submission of a bid. Where
applicable a non-refundable fee for documents may be charged.

t Tol e
SIGNED BY THE CUSTOMER"” ULM” AT UMZIMKHULU THIS l‘{’ DAY OF "l‘R‘(}f\lLWl\ 2022

) &KHDSMA N ‘

AY
Name in his capacily ds the ULM Municipal Manager
Witness
1. / NGC(’JY\ s !
/

Name Signature

Witness
) Q. D\QV\/\AQ :i":\ .

Name Signaiure

SIGNED BY THE Service Provider AT__( A widipaldiuli, THIS /S DAY OF

,f’ Ejg_?, Ruagy 2022

I\ﬁ'ﬁ%mm Macedist

1
Director Name

Witness
1, Moly THa o \M

Name Signature

Withess . "
2. SNGuerAa i

Name Signature
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